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Issues
1. Was it a deviation from accepted medical practice in the community (i.e., medical malpractice) when, in response to patient Joseph Barber’s inquiry regarding a proprietary herbal supplement, Dr. Smith advised Barber that there were no studies showing that Praxis was either safe or effective for treatment of arthritis, that there was no established scientific or medical literature supporting a medical recommendation of the substance, and that he could not predict with any reasonable certainty whether the herbal formula might help, or might cause an unforeseen adverse reaction?

2. Did Dr. Smith commit common law fraud, which includes the element of scienter (or intent to deceive), under the circumstances outlined in 1 above? 

3. Did Barber undertake a valid and enforceable covenant not to sue Dr. Smith, providing Dr. Smith a defense to medical malpractice?

4. Did Barber “assume the risk” of injury from the herbal product, thus relieving Dr. Smith of medical malpractice liability?


Brief Answer


Since Dr. Smith did not “treat” Barber with the herbal supplement, but rather responded to Barber’s request for information, Dr. Smith arguably did not deviate from accepted medical practice and thereby commit malpractice. Further Dr. Smith did not commit common law fraud, since he neither deceived nor had intent to deceive his patient.  Regarding potential defenses, Barber did not undertake a valid and enforceable covenant not to sue Dr. Smith; however, Dr. Smith should have available the defense of assumption of risk and be relieved in whole or in part from liability (depending on whether the assumption was express or implied).

Facts

Clifton Smith is a medical doctor who practices family medicine on the island state of Oceania.  One of Dr. Smith’s patients, Joseph Barber, was suffering from severe arthritis.  Months of treatment through the finest conventional medical remedies available failed to produce any beneficial results.  Finally, Barber suggested that he had heard from friends of a colleague that Praxis, an herbal supplement commonly available in a health food store down the street, might be useful for relief from arthritis.  Praxis was a proprietary blend of herbs found only on the shores of Oceania, and put together by a local company relying on the expertise of local people who were said to be knowledgeable in bush medicine.

Dr. Smith advised Barber that there were no studies showing that Praxis was either safe or effective for treatment of arthritis; thus, there was no established scientific or medical literature supporting a medical recommendation of the substance.  He further advised Barber that he could not predict with any reasonable certainty whether Praxis might help, or might cause an unforeseen adverse reaction.  He also noted that Barber would himself have to “assume the risk” of an unforeseen adverse reaction.  Barber agreed and said he could go to the health food store and make his own assessment.  Finally, Dr. Smith documented the conversation in the medical record.

For two weeks, Barber took small doses of the supplement and found his arthritis improving.  He reported twice weekly to Dr. Smith by telephone.  During the third week, he found a small rash beginning to form on the front of his neck.  He called Dr. Smith, who advised him to discontinue use. Barber complied, but the rash continued to spread, until it covered a third of his body.  Barber went to see Dr. Knotting, a noted dermatologist.  Dr. Knotting examined Barber and advised him that the rash would be permanent.  Dr. Knotting also demanded to know how Barber came to take this substance.  Barber related the story, and then promptly filed a civil complaint against Dr. Smith for negligence (medical malpractice).

Discussion

1. Malpractice

The standard for proving negligence in a malpractice case is “whether the treatment deviates from accepted medical standards,” and thus caused injury to the patient.  Charell v. Gonzales, 660 N.Y.S.2d 665 (N.Y. Sup. Ct. 1997). 


In Charell, the court stated that “it would seem that no practitioner of alternative medicine could prevail on such a question as the reference to the term "non-conventional" may well necessitate a finding that the doctor who practices such medicine deviates from "accepted" medical standards.”  Id. at 667.  This, however, was dicta.


Arguably, Dr. Smith did not “treat” Barber with the herbal product, but merely warned Barber of relevant dangers in response to Barber’s insistence on taking the product.  Dr. Smith in fact warned Barber of potential consequences, and any physician in Dr. Smith’s shoes probably would have advised Barber in similar fashion.  Dr. Smith thus followed accepted medical practice in treating conventionally and duly warning his patient regarding the herbal formula.  Hence, one could argue that Dr. Smith did not deviate from the standard of care and thereby commit medical malpractice when Barber, on his own, took the herbal product.


2. Fraud

Fraud requires both deceit and intent to deceive. Schneider v. Revici, 817 F.2d 987 (2d Cir. 1987).

There is no evidence that Dr. Smith either deceived or intended to deceive Joseph Barber.  Dr. Smith advised Barber that there were no studies showing that Praxis was either safe or effective for treatment of arthritis; that there was no established scientific or medical literature supporting a medical recommendation of the substance; and that he could not predict with any reasonable certainty whether the herbal formula might help, or might cause an unforeseen adverse reaction.  At no point did Dr. Smith make claims concerning the effectiveness of the herbal formula; on the contrary, Dr. Smith clearly pointed out some of the unknowns and risks.  Thus, Dr. Smith neither deceived nor intended to deceive Barber, and he did not commit common law fraud.


3. Covenant Not to Sue
Assuming the judge in Oceania relies on New York law, the following will be highly persuasive.

New York law recognizes the efficacy of a covenant not to sue in the context of medical treatment.  However, "a covenant not to sue . . . must be strictly construed against the party asserting it. Moreover, its wording must be 'clear and unequivocal.'" Schneider, 817 F.2d at 993.

Here, Barber did not sign any form undertaking not to sue Dr. Smith.

4.Assumption of Risk

New York law, which is highly persuasive in East Oceania, allows a physician the defense of assumption of risk if plaintiff has knowingly taken on a risk of injury by agreeing to a particular medical treatment outside normal protocols. According to the court in Schneider, 817 F.2d at 994, "express" assumption of risk results from an “advance agreement that the defendant need not use reasonable care for the plaintiff's benefit. "Implied" assumption of risk, on the other hand, consists of “plaintiff's unreasonable and voluntary consent to the risk of harm from defendant's conduct with full understanding of the possible harm.” Id.  Express assumption of risk provides a complete defense, while implied assumption of risk is “subsumed” under a New York statute providing that the plaintiff’s recovery would be “be diminished in the proportion which the culpable conduct attributable to the claimant or decedent bears to the culpable conduct which caused the damages.” Id. at 994-6, citing N.Y.Civ.Prac.L.& R. 1411.

In upholding expression assumption of risk as a complete defense to medical malpractice, the court stated as its rationale:

We see no reason why a patient should not be allowed to make an informed decision to go outside currently approved medical methods in search of an unconventional treatment. While a patient should be encouraged to exercise care for his own safety, we believe that an informed decision to avoid surgery and conventional chemotherapy is within the patient's right "to determine what shall be done with his own body," 

Id. at 996, quoting Schloendorff v. Society of the New York Hospital,  211 N.Y. 125, 129, 105 N.E. 92 (1914).  This reasoning may be persuasive in East Oceania if judges uphold notions of patient autonomy.


Even if the patient has not signed a legal agreement assuming the risk, the jury can still determine from the facts that express assumption of risk has occurred.  Boyle v. Revici, 961 F.2d 1060, 1062 (2d Cir. 1991). In Charell, implied assumption of risk was found from the fact that:

plaintiff was a well-educated person who, together with her husband and daughter, did a significant amount of investigation regarding the treatment being offered by defendant and hence became quite knowledgeable on the subject, and that she sought to avoid the suffering that accompanied the chemotherapy/radiation regimen that she had witnessed when a relative had undertaken that treatment.

Charell, 660 N.Y.S.2d at 669.

In this case, Smith warned Barber regarding the potential risks of taking the herbal supplement.  He further stated that Barber would himself have to “assume the risk” of an unforeseen adverse reaction. Barber “agreed” and said he could go to the health food store and make his own assessment.  Dr. Smith documented the conversation in the medical record.  These circumstances suggest that Barber expressly, or at least impliedly, agreed to assume the risk of adverse reactions resulting from his conduct in taking the herbal formula.  Barber received neither encouragement nor recommendation from Dr. Smith; rather, he took it upon himself to experiment with the herbal product.  Therefore, Smith should have assumption of risk (whether “express” or “implied”) as a complete or partial defense, respectively, to malpractice.

Conclusion
As to potential claims for liability, first, since Dr. Smith did not “treat” Barber with the herbal supplement, he arguably did not deviate from accepted medical practice and thereby commit malpractice.  Second, Dr. Smith did not commit common-law fraud, since he did neither deceived nor had an intent to deceive his patient.  As the two two defenses, first Barber did not undertake a valid and enforceable covenant not to sue Dr. Smith; however, Dr. Smith should have available the defense of assumption of risk and be relieved in whole or in part from liability (depending on whether the assumption was express or implied).
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